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SUMMARY

The next president will take office during a period

of rapid market and regulatory change for the U.S.
electricity sector. Due to statutory deadlines, pending
lawsuits, and agency rulemakings—if not by choice—
the next president will tackle energy policy. To prepare
policy makers for what promises to be a dynamic
period in electricity law and policy, this report provides
an overview of six key areas of federal policy and, for
each area, identifies the decision points—in time or
circumstances—that will force the next administration to
make choices that shape the future of the grid. For each
decision point, the report explores the next president’s
options and the federal agencies and authorities that he
or she could deploy.

Part 2 of this report describes the federal programs
that address greenhouse gases under existing law,
noting that reductions under these programs—
including the EPA’s Clean Power Plan—are modest
compared with estimated reductions necessary

to limit global warming. The next administration
will face a number of near-term decisions as it
determines whether and how to pursue a suite

of federal regulations aimed at GHG emissions.
Further, the next president may direct whether and
how agencies consider climate effects, through the
social cost of carbon, when creating regulations.
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At a Glance
Federal Actors: Environmental Protection Agency (EPA), U.S. Department of Energy (DOE), and the
White House’s Office of Management and Budget (OMB).
Appointments: The next president will appoint the heads of the EPA, DOE, and the OMB.
Legal Authorities: The Clean Air Act, Executive Order 12866.
Decision Points:

e Whether to seek Supreme Court review of any part of the D.C. Circuit’s Clean Power Plan
decision, and how to move forward following the court’s review.

Whether and how to regulate other sectors under Section 111(d) of the Clean Air Act.

Whether and how to require additional emissions reductions necessary to meet the U.S.
commitment to the Paris Agreement.

Whether and how to use the social cost of carbon in agency rulemakings in light of recent
circuit court decisions upholding its use.

The nation’s greenhouse gas (GHG) emissions have declined significantly since the 2009 recession due to
a combination of factors, including a shift from coal to natural gas electricity generation, advances in
energy technologies, energy efficiency improvements, and environmental regulations that have pressured
coal plants to retrofit or retire (e.g., mercury regulations). Even as Congress has declined to enact
comprehensive climate policy, a number of federal programs address greenhouse gases under existing
law, including emissions from the power sector. However, emissions reductions under these programs—
including the EPA’s Clean Power Plan—are modest compared with estimated emissions reductions
necessary to limit global warming.' Thus, the next administration will face a number of near-term
decisions as it determines whether and how to pursue a suite of federal regulations aimed at reducing
GHG emissions.
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Figure 2. Historical and projected U.S. carbon dioxide emissions from the electricity sector (in million
metric tons)
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Source: EIA, Annual Energy Outlook 2016.

*The AEO2016 Reference case assumes that states’ Clean Power Plan implementation covers new and existing sources. The
projected reductions compared to 2005 emissions equate to 740 million metric tons (mmts) per year by 2025, which is equal to
43% of the U.S. commitment to the Paris Agreement. Projected to 2040, the AEO2016 Reference case forecasts 865 mmts of
emissions reductions compared to 2005 levels, equal to 16% of the U.S. commitment to reduce total annual emissions by
approximately 5,344 mmts by 2050.

Background

The current federal approach to regulating GHG emissions began with the U.S. Supreme Court’s 2007
decision in Massachusetts v. EPA, which found that greenhouse gases are pollutants subject to regulation
under the Clean Air Act.” That conclusion required the EPA to determine whether greenhouse gases
endanger public health and welfare. In 2009, the EPA made such a finding, which in turn required the
agency to take steps to limit emissions.” Subsequent actions included emissions limits on motor vehicles,
mandatory emissions reporting for large emitters, and permitting requirements for new and modified
power plants and industrial facilities.* The EPA’s 2015 Clean Power Plan marked another significant step
by establishing the nation’s first GHG emissions limits for the electric power sector.” Beyond the Clean
Air Act, the Obama Administration has used other legal authorities to address climate change, such as the
SEC’s authority to mandate disclosure of climate risks for publicly traded companies and the DOE’s
authority to implement appliance efficiency standards.’

Domestic climate policy will also affect the next administration’s approach to international relations. The
United States pledged to reduce emissions as part of the Paris Agreement pursuant to the United National
Framework Convention on Climate Change.” Additionally, in 2015, the United States and China—the
world’s two largest emitters of greenhouse gases—announced a series of bilateral measures to address
climate change, including actions to reduce methane and hydrofluorocarbon emissions, implement vehicle
and building efficiency standards, and cooperate on technology innovation. Cooperative efforts to address
climate change have also been a major aspect of the U.S. relations with India.® In 2016, the United States
also joined Canada and Mexico to announce a goal of 50% clean power generation by 2025.°
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Decision Points

Clean Power Plan

The Clean Power Plan, developed pursuant to Section 111(d) of the Clean Air Act, establishes GHG
emissions limits for the existing fleet of fossil fuel-fired power plants.'® The EPA projects that the rule
will reduce emissions from regulated plants approximately 30% from 2005 levels by 2030.

The EPA is defending the Clean Power Plan against legal challenges in the D.C. Circuit. On September
27,2016, the full D.C. Circuit Court will hear oral arguments on the rule.'’ The court could issue a
decision by early 2017. The most immediate climate policy decision likely facing the next president,
therefore, will be whether to seek Supreme Court review of any part of the D.C. Circuit’s Clean Power
Plan decision. This decision will turn on the court’s reasoning and final opinion, the likely makeup of the
Supreme Court by the time it hears the case, and the next president’s perspective on climate change and
the merits of using the Clean Air Act to impose emissions limits. States and environmental organizations
that intervened in support of the Clean Power Plan could also seek this review.

This paper does not seek to predict the outcome of the litigation. Notably, if the D.C. Circuit or Supreme
Court vacates the Clean Power Plan or significantly restricts the EPA’s authority under Section 111(d),
the EPA would retain the authority to address GHG emissions using other sections of the Clean Air Act,
such as sections 108—110 (National Ambient Air Quality Standards) and Section 115 (international air
pollution).

Application of Section 111 to Additional Sectors

The Clean Power Plan potentially represents the first step in a sector-by-sector approach to regulating
GHG emissions under the Clean Air Act. Environmental and public health groups may petition the EPA
to create regulations for new and existing sources in additional sectors.'* Thus, either by choice or in
response to petitions from public interest organizations, the next administration may face questions of
whether and how to proceed with respect to sectors such as refineries, chemical manufacturing, cement,
pulp and paper, and other sectors.

If the next administration does proceed, the EPA may need to consider which sectors to address first,
perhaps by considering each sector’s cumulative GHG emissions, emissions reductions opportunities, and
economic sensitivity to regulation."> When evaluating how to regulate additional sectors under Section
111(d), the next administration may also consider whether to use existing source categories as defined in
current Section 111(b) rules or to redefine categories that could allow for broadened market-based
compliance mechanisms.

Paris Agreement Next Steps

Decisions by the next administration concerning climate policy will affect international relations, given
U.S. commitments in international agreements, such as the Paris Agreement described above. Pursuant to
the Paris Agreement, the United States pledged to reduce emissions by 26% to 28% below its 2005 level
in 2025 and to develop a 2030 emissions reduction goal in its intended nationally determined contribution
(INDC)." The INDC identified the Clean Air Act, the Energy Policy Act, and the Energy Independence
and Security Act as relevant to meeting this target, citing many of the above-described regulations. For
the accord to take legal force, 55 signatories producing 55% of global emissions must ratify it."” In
September 2016, the United States and China ratified their commitments, which together total almost
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38% of global emissions.'® However, existing regulations may not be sufficient to meet the Paris goal.
Thus, in addition to the domestic pressures outlined above, the next administration may face international
pressure to require further reductions pursuant to the country’s commitment to develop a 2030 goal.

Social Cost of Carbon

The next administration may also face decisions regarding whether and how to incorporate the social cost
of carbon into cost-benefit analyses conducted for agency rulemakings. Inclusion of this metric in cost-
benefit analysis began in 2008, after the Ninth Circuit Court of Appeals held that the National Highway
Transportation Safety Administration acted arbitrarily and capriciously when it failed to monetize the
value of carbon emissions reduction when setting vehicle emissions standards.'’

Following this decision, the Department of Energy (DOE), the Department of Transportation (DOT), and
the EPA began using independently developed estimates for the social cost of carbon in rulemaking—
estimates ranging from $0 to $159 per metric ton of carbon dioxide emitted.'® To improve consistency, an
Interagency Working Group selected four social cost of carbon values for use in regulatory analyses in
2010 and updated these values in 2013." In 2015, the group charged the National Academies with
reviewing the current modeling approach.”’ The National Academies expects to release its final report in
January 2017.

In August 2016, the Seventh Circuit Court of Appeals upheld the DOE’s use of the social cost of carbon
in its analysis of energy efficiency standards for commercial refrigeration equipment.”' Given the Seventh
and Ninth Circuit cases, government agencies that do not include a social cost of carbon in cost-benefit
analyses risk legal challenge. The next administration could choose to take this risk, or it might change
the way the cost is calculated. For example, the next administration might alter the underlying
assumptions previously used to estimate this cost, e.g., limiting the analysis to domestic rather than global
costs.”
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